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IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

WARREN PETERSEN, in his official 
capacity as the President of the Arizona State 
Senate; and BEN TOMA, in his official 
capacity as the Speaker of the Arizona House 
of Representatives, 

Plaintiffs, 

v. 

 

ADRIAN FONTES, in his official capacity as 
the Arizona Secretary of State,  

Defendant. 

No. CV2024-001942 

 

PLAINTIFFS’ MOTION TO 
CHANGE JUDGE FOR CAUSE 

(Assigned to the Hon. Timothy J. Ryan) 
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 Pursuant to Arizona Rule of Civil Procedure 42.2 and A.R.S. § 12-409, Plaintiffs 

Warren Petersen, in his official capacity as President of the Arizona Senate, and Ben Toma, 

in his official capacity as the Speaker of the Arizona House of Representatives, respectfully 

move for a change of judge for cause.  As recounted below, Judge Ryan’s brother—a local, 

Arizona Bar-licensed attorney—has commented publicly and extensively with respect to 

the specific parties and specific claims and defenses at issue in this proceeding.  In a frenzy 

of social media postings, Judge Ryan’s brother denigrated the Plaintiffs as “two Yahoos,” 

proclaimed this action “frivolous,” and warned that Plaintiffs “are about to go through some 

things” when this Court (i.e., Judge Ryan) issues a ruling.  In light of these developments—

and even assuming that Judge Ryan is not subjectively persuaded by his brother’s 

foundational misunderstanding of legislative standing principles—the Plaintiffs have ample 

reason to believe that they “cannot obtain a fair and impartial trial,” A.R.S. § 12-409(B)(5). 

FACTUAL AND PROCEDURAL BACKGROUND 

 The Plaintiffs initiated this action, which alleges that certain provisions of the 2023 

Elections Procedures Manual are inconsistent with controlling statutes, on January 31, 

2024.  Arizona courts have long recognized that executive branch infringements or 

derogations of the Legislature’s constitutional powers exact a cognizable institutional injury 

that confers standing to sue.  See Forty-Seventh Legislature v. Napolitano, 213 Ariz. 482, 

487, ¶ 16 (2006).   Each chamber of the Legislature has enacted procedural rules that 

authorize each presiding officer to “to bring or assert in any forum on behalf of the 

[chamber] any claim or right arising out of any injury to the [chamber]’s powers or duties 

under the constitution or laws of this state.”  State of Arizona, Senate Rules, 56th Legislature 

2023-2024, Rule 2(N), https://bit.ly/3WXFLDv; State of Arizona, Rules of the Ariz. House 

of Representatives, 56th Legislature 2023-2024, Rule 4(K), https://bit.ly/3HuL9bz.  Who 

may act or speak on behalf of a legislative body, and the interpretation of the body’s internal 

rules, are nonjusticiable questions entrusted exclusively to the legislative branch.  See Ariz. 

Const. art. IV, pt. 2, § 8; Puente v. Ariz. State Legislature, 254 Ariz. 265, 270 ¶ 17 (2022) 

(holding the courts “lack judicially discoverable and manageable standards to decide 
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whether the Legislature properly disregarded its own procedural rules”); Rangel v. Boehner, 

20 F. Supp. 3d 148, 168 (D.D.C. 2013) (noting that “judicial review of House Rules can 

take place only within a limited set of circumstances” involving a challenge to a rule as 

being either unconstitutional or violative of an individual’s “fundamental rights”).   

 On February 1, 2024, Tom Ryan, a personal injury attorney and the brother of Judge 

Ryan, took to X (formerly known as Twitter) to hold forth on the merits of this case and the 

Plaintiffs’ right to bring it.  Screenshots of the relevant tweets are appended hereto as 

Exhibit A, and authenticated and discussed in the declaration of Arizona State Senate 

President Petersen appended hereto as Exhibit B, but can be condensed as follows: 

• Mr. Ryan opened with a partisan bromide about “more frivolous litigation being filed 

by the AZ GOP.  This time it is by two law firms that should know better.” 

• Mr. Ryan assured his readership that “[t]hey will not be successful” and asserted that 

“[i]t’s all performative litigation to destroy and undermine Arizona citizens’ 

confidence in Arizona Elections.” 

• Mr. Ryan then proceeded to lob a series of his own ill-conceived legal arguments 

against legislative standing, citing the inapposite case of Bennett v. Napolitano, 206 

Ariz. 520 (2003),1 and an apparent court proceeding in North Dakota.   

• Mr. Ryan proclaimed the lawsuit a “cowpie.” 

• Mr. Ryan concluded his outburst with an acknowledgment that Plaintiffs had pleaded 

an institutional injury, to which he responded by (1) querying “[w]here is the proof 

that the Senate and House authorized these two Yahoos to sue on their behalf?” and 

(2) linking to a clip from the film Dumb & Dumber.   

• The following day, on February 2, Mr. Ryan celebratorily retweeted an 

announcement that non-party interest groups had filed a motion to intervene in this 

 
1  In contrast to the legislative leaders in Bennett, Plaintiffs here have not alleged any 
injury to themselves as individual legislators, but rather are asserting, pursuant to an express 
authorization in their respective chamber’s rules, an institutional injury to the legislative 
body.  See Forty-Seventh Legislature, 213 Ariz. at 487, ¶ 16. 
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proceeding on behalf of the defense and added, “Sen Petersen and Rep Toma are 

about to go through some things.  Stay tuned!” 

ARGUMENT 

 A party may seek a change as of right if it files a motion that is supported by an 

affidavit “establish[ing] grounds” for disqualification under A.R.S. § 12-409.2  See Ariz. R. 

Civ. P. 42.2(b).  A change of judge is required when the movant establishes that it “has 

cause to believe and does believe that on account of the bias, prejudice, or interest of the 

judge he cannot obtain a fair and impartial trial.”  A.R.S. § 12-409(B)(5).  In this vein, Rule 

2.11(A) of the Arizona Code of Judicial Conduct (“ACJC”) provides that “[a] judge shall 

disqualify himself or herself in any proceeding in which the judge’s impartiality might 

reasonably be questioned.”  Importantly, the presence of an actual bias is not a condition 

precedent to disqualification under Rule 2.11; rather, it suffices that there is a reasonable 

perception that the fairness of the proceeding has been compromised.  As the Court of 

Appeals has explained, “‘[e]ven where there is no actual bias, justice must appear fair.’  In 

other words, ‘justice must not only be done fairly but ... it must be perceived as having been 

fairly done.’”  Kay S. v. Mark S., 213 Ariz. 373, 380, ¶ 35 (App. 2006) (citations omitted). 

 Whether they embody or influence his brother’s views or not, Mr. Ryan’s public 

tirade has justifiably undermined Plaintiffs’ confidence in the Court’s impartiality.  The 

mere fact that Mr. Ryan opined on the general subject matter of this case or expressed a 

political preference would not, by itself, furnish grounds for disqualifying Judge Ryan.  But 

Mr. Ryan’s public statements do not merely relate in some indirect or tangential way to this 

case; to the contrary, he advanced what is functionally equivalent to public legal advocacy 

with respect to the merits of specific claims and issues pending in a specific proceeding 

over which his brother is presiding.  Cf. ACJC Rule 2.11(A)(2)(b) & cmt. 1 (listing one 

non-exhaustive circumstance for mandatory disqualification when judge’s sibling is “acting 

as a lawyer in the proceeding”).   

 
2  Because the grounds for this motion came into existence less than 20 days prior to 
its filing, the motion is timely.  See Ariz. R. Civ. P. 42.2(d).   
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 Two additional attributes of Mr. Ryan’s commentary accentuate the appearance of 

potential unfairness.  First, Mr. Ryan did not merely ruminate in general terms about the 

nature of this case; he effectively pronounced—in deliberately scornful terms (“Yahoos,” 

“cowpie,” “frivolous”)—that the only option available to the judge (i.e., his brother) is to 

dismiss the Plaintiffs’ claims.  Second, two of Mr. Ryan’s tweets suggest foreknowledge of 

the proceeding’s disposition, including his admonition that the Plaintiffs “are about to go 

through some things.  Stay tuned!” 

 To reiterate, the Plaintiffs are not alleging that Judge Ryan has communicated with 

his brother about any aspect of this proceeding, or even that he is subjectively aware of the 

social media postings.  But “[t]he unique circumstances of this case ‘create in reasonable 

minds a perception that the judge’s ability to carry out judicial responsibilities with ... 

impartiality is impaired.’”  Kay S., 213 Ariz. at 380, ¶ 35.  Disqualification accordingly is 

warranted.   

CONCLUSION 

 For the foregoing reasons, the Court should grant the Motion. 

 In addition, pursuant to Ariz. R. Civ. P. 42.2(e)(3), Plaintiffs respectfully request that 

the presiding judge ensure that, while this Motion remains pending, Judge Ryan “proceed 

no further in the action except to make such temporary orders as are absolutely necessary 

to prevent immediate and irreparable harm from occurring before the request is decided.”   
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RESPECTFULLY SUBMITTED this 15th day of February, 2024.  

STATECRAFT PLLC 

 By:    /s/Thomas Basile  
Kory Langhofer 
Thomas Basile 
649 North Fourth Avenue, First Floor 
Phoenix, Arizona 85003 
 
 

SNELL & WILMER, L.L.P. 

 By:    /s/Joseph Kanefield (with permission) 
Joseph Kanefield 
Tracy A. Olson 
Vanessa Pomeroy 
One East Washington Street 
Suite 2700 
Phoenix, Arizona 85004 
 

 
 Attorneys for Plaintiffs 
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ORIGINAL of the foregoing filed electronically via TurboCourt on the 15th day of February, 

2024 with: 
 
MARICOPA COUNTY SUPERIOR COURT 
201 West Jefferson Street 
Phoenix, Arizona 85003 
 
COPY served electronically this same date on: 
 
Kara Karlson 
Karen Hartman-Tellez 
Kyle Cummings 
OFFICE OF THE ARIZONA ATTORNEY GENERAL 
2005 North Central Ave. 
Phoenix, Arizona 85004-2926 
Kara.Karlson@azag.gov 
Karen.Hartman@azag.gov 
Kyle.Cummings@azag.gov  
Attorneys for Arizona Secretary of State Adrian Fontes 
 
COPY hand-delivered on the 16th day of February, 2024 to: 
 
The Honorable Timothy J. Ryan 
201 West Jefferson Street 
Phoenix, Arizona 85003 
 
The Honorable Joseph Welty 
Presiding Judge of the Judicial Branch, Maricopa County 
201 West Jefferson Street 
Phoenix, Arizona 85003 
 
Raymond L. Billotte 
Administrator for the Judicial Branch, Maricopa County  
201 West Jefferson Street 
Phoenix, Arizona 85003 
 
 
      /s/Thomas Basile_______________________ 
      Thomas Basile 
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SUMMARY OF THE CASE 

I. "The legislature has the exclusive power to declare what the law shall be." 

State v. Prentiss, 163 Ariz. 81, 85 ( 1989); see also Ariz. Const. art. IV. 





Case 1:23-CV-00123-0MT-CRH Document 31 Fl,ed 0'2102/24 Page 1 ot 12 

Pliliiniff. 

Ca.'>t No. 1:l3-¢\•--00Jl3 

E"rika \Vhitc.-U.1 h,er capacil)La.S State Elc.:hon 
Dircc-1or of ~o llkota. 

De fcnc:l:utL 

he bca 3rallcged in7h-e C-ompJamt :fr? rclativdy unremMkabl . Federal election law 

fixes the Tuesday aftc1 the fit.,, Mooday iu November iu cvtiy cven•tlmnbeted year as the date for 

federal elections. Doc. No. I. I 5. ~onh Dakota permits mail•in abs.coke bal101s as loni as they 

arc post-nmrked 1hc d:1y before election day nud rcc:d,·ccl prior to the-county'\ canvnis.Ui_g board'~ 

meeting. Id. at.- 19. Counry c.ltlvassing boat'ds iu No1th Dakota meet oo the thirteet1th day after 

each election. !rl:. at 'J 20. If 1he absentee ballots in Ko11h Dakota arc ·post•marked tl1e day prior to 

the clectio11 day a11d received by d1e cruwassi.og. board before tr meets. that ballot ,mm be cotuucd. 

foJtowing hi<» under..tandir11 of fcder.1l Jaw will inevitably result in criminal prosecution llndfr 

Nonh Dakoca law because be will bnve 10 forego his dury to follow No,·th Dakota election law. 

Sec id, ;1t '13 J •34. Here, Splonskowski .-ivcrs be \YiU not comply witb North Dakota law. Sec Doc, 



!lcttmhs;e'i""or conn \·ers1 • Simon v, En'-t¢"1)l Kv. Wdfars Riebn,J)12:mjz.1.tjon, 416 tJ.S.16. 37 

(1976) ( .. No principle is more Cund..,wcn1al to the judiciary'~ p1'0per role iu ow· sys1cm o{ 

iovcouncn1 than the c.onuin11iounl litnita1ion of fcd-er,,l-tourl juri~ictiou ro rictual ca~s or 

MC or conlTO•-Ct">fi Spokco. Inc. v. Robll!\. )78 U.S. 330. 338 (2016). Because Splonskow~kl 

g:ccable ro the chaUwed con'11:(,.'f-of 1hrd-cft1i<,Wtt. and (3) 1h,u ic. bkely to--bcrtdl't-,-.ccrbv ,, 

f:wornble ;uaicirrl decisior - Id. (citi.og LeJ1j3p y, PsfcndCJ'§ of WildJifc. 504 U.S. 55S. 560·61 

(1992)). This srnocl:3.rd .. limits the category of li1i~aors empowered TO n1.airm1i11 a lawsul1 io fedet.'11 

coon 10 seek redress. for a legal wrong::· hi. ht m~king: thi; d¢tcm1inntion ... ~oum, should ar.s~ii 

whether 1bc all~ed iitjmy 10 the plai11tiff ha'i a 1el~e rel.:uion'>.hip' ro a ham, •nditionally' 

I. llljm•,.,lu FDN 

To c-st.:1blish an iujtuy in fact. t11e Complaint must allege facts th.:11 show the injmy is (1) 

Lujan. 504 U.S. at 560. Tue injury must be "the acmal or immiucm invasion of a concrete and 

pa,1iculnrized legol imer,;1:· Kuehl v. Sellner. SS7 F.3d S45. S50 (Sth Cir. 201S) (quoting Sierra 

Club v. Kimbe11. 623 F.3d 549. 556 (8th Cir. 20LO)). lt is pouible fututt injury may constitute 

inj111y in fact. In r< Sup<rVolu. Inc .. 870 F.Jd 763. 76S-Q9 (Stb Cir. 2017). In such a case. ··the 

plaintiff mu;t demom,trate thnt 'the threatened injury is '"~c;• 1oinly in11>ending.'' or there is a 

··;sub-5.truttial risk' that lhc haiui will occur,'" Id. (quotii~l: <:i.u~u B. Anthonv list v. 01'ichaus, 573 

U.S. 149. 158 (2014) (quo1i11g in""" Clapper v . .An:ne<1v h11·1 USA. 568 U.S. 398. 409 (2013))). 



·o,YsK! uas failecl to establisI1 the inju1y in-fact and c-ausation e e1 

o,v :re'lias ··oalli-ot-:Office• stauam2. 
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IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

WARREN PETERSEN, in his official 
capacity as the President of the Arizona State 
Senate; and BEN TOMA, in his official 
capacity as the Speaker of the Arizona House 
of Representatives, 

Plaintiffs, 

v. 

ADRIAN FONTES, in his official capacity as 
the Arizona Secretary of State,  

No. CV2024-001942 

DECLARATION OF ARIZONA 
SENATE PRESIDENT WARREN 

PETERSEN 

(Assigned to the Hon. Timothy J. Ryan) 

                                  Defendant.   

 

I, Warren Petersen, do upon oath declare as follows: 

1. I am over 18 years of age and am competent to testify to the matters in this 

declaration. 

2. I made this declaration based upon my own personal knowledge, except 

where a statement is made on information and belief, in which case I believe such statements 

to be true. 

3. I am, and at all times relevant have been, a plaintiff in this matter and the 

President of the Arizona State Senate. 

4. The judicial officer assigned to hear this case is the Honorable Timothy J. 

Ryan. 

5. On information and belief (namely, public statements attributed to both 

individuals), Judge Ryan is the brother of a Chandler-based attorney named Tom Ryan.   
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6. Mr. Tom Ryan frequently comments on political matters generally, and has 

made a series of public statements concerning the merits of legal issues that will be decided, 

the parties, the proposed intervenors, and the attorneys for the plaintiffs in this case.  Certain 

of his comments reflect independent legal research, and constitute advocacy concerning 

legal issues that will arise in the course of these proceedings.  True and correct copies of 

Mr. Tom Ryan’s tweets on these topics are attached to the Motion to Change Judge for 

Cause as Exhibit A. 

7. Specifically, in connection with these proceedings Mr. Tom Ryan has 

publicly: 

a. Described the case as “frivolous,” see Exhibit A at 1; 

b. Depicted the President of the Senate and the Speaker of the house as 

Dumb & Dumber and described them as “these two Yahoos,” see id. at 

7; 

c. Assailed the judgment of the plaintiffs’ attorneys in filing the case, see 

id.; 

d. Characterized the claims as “performative litigation,” see id. at 2; 

e. Asserted, based on his own legal research, that the plaintiffs lack 

standing and in previous litigation “got their biscuits scorched” on the 

same issue, see id. at 3-4, 8-11; 

f. Argued, again based on his own legal research, that the case lacks merit 

because the plaintiffs failed to exhaust administrative remedies, see id. 

at 5-6; and 

g. Celebrated a motion to intervene filed by a national political law firm on 

behalf of the defense, noting, “Sen[.] Petersen and Rep[.] Toma are 

about to go through some things.  Stay tuned!,” see id. at 12. 

8. Mr. Tom Ryan’s comments demonstrate that he has more than a de minimis 

interest in the subject matter of this proceeding. 
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9. In light of the public comments of Mr. Tom Ryan and the close familial 

relationship between Judge Ryan and Mr. Tom Ryan, I have “cause to believe and [do] 

believe that on account of the bias, prejudice, or interest of the judge [the plaintiffs] cannot 

obtain a fair and impartial trial.”  See Ariz. Rev. Stat. § 12-409(B)(5).  At a minimum, the 

public comments of Mr. Tom Ryan and his close familial relationship with Judge Ryan 

creates “the appearance of impropriety.”  See generally Ariz. Code Jud. Conduct R. 1.2; see 

also id. 2.4 cmt. (“An independent judiciary requires that judges decide cases according to 

the law and facts, without regard to whether particular laws or litigants are popular or 

unpopular with . . . the judge’s . . . family.  Confidence in the judiciary is eroded if judicial 

decision making is perceived to be subject to inappropriate outside influences.”); id. 2.11 

(“A judge shall disqualify himself … in any proceeding in which the judge’s impartiality 

might reasonably be questioned, including but not limited to [when] . . . a person within the 

third degree of relationship [to the judge] . . has more than a de minimis interest that could 

be substantially affected by the proceeding”). 

10. The foregoing is true and correct to the best of my knowledge. 

 

Signed under penalty of perjury this 15th day of February, 2024. 

 

__________________ 
       Warren Petersen, President 

       Arizona State Senate


